STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JAVES E. GONZALES,
Petitioner,
VS. Case No. 06-0677

PEPSI BOTTLI NG GROUP,

Respondent .
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RECOVMENDED ORDER

Thi s cause canme on for final hearing, as noticed, before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings. The hearing was conducted
in Olando, Florida, on May 2, 2006. The appearances were as
foll ows:

APPEARANCES

For Petitioner: James E. Conzal es, pro se
26437 Troon Avenue
Sorrento, Florida 32757

For Respondent: Nicole Al exandra Sbert, Esquire
Jackson Lewi s LLP
390 North Orange Avenue
Ol ando, Florida 32802

STATEMENT OF THE | SSUE

The issues to be resolved in this proceedi ng concern
whet her the Petitioner was subjected to sexual harassnment in the

formof a sexually hostile work environnent and was retaliated



agai nst for conpl ai ning about the alleged harassnment in
vi ol ati on of Chapter 760, Florida Statutes.

PRELI M NARY STATEMENT

This cause was initiated upon the Petitioner's term nation
fromhis enploynment with the Respondent, the Pepsi Bottling
G oup of Central Florida, and his resultant filing of a charge
of discrimnation. He alleges in the charge of discrimnation
that he was subjected to sexual harassnment anmobunting to a
hostil e working environnent and that he was retaliated agai nst
for conplaining of that circunstance and condition. The Florida
Commi ssi on on Human Rel ations investigated the matter and
ultimately deternmined that there was no reasonabl e cause to
believe a discrimnatory enploynent practice had occurred.
After the entry of that determ nation by the Conm ssion, the
Petitioner filed a Petition for Relief essentially charging the
same discrimnatory acts or circunstances. The cause was
transmtted to the Division of Adm nistrative Hearings and
ultimately to the undersigned Adm nistrative Law Judge for a
formal proceedi ng and adj udi cati on.

The cause cane on for hearing as noticed. At the hearing
the Petitioner presented one witness and Exhibits A through H
which were admitted into evidence. The Respondent presented
ei ght witnesses and Exhibits 1 through 26, and 29 through 34,

which were admtted i nto evi dence.



Thereafter the parties, or at |east the Respondent, ordered
a transcript of the proceedings and requested the opportunity to
file proposed recommended orders. After stipulating to an
extension of time for subm ssion of the proposed reconmended
orders, a Proposed Recommended Order was submtted by the
Respondent on July 17, 2006. The Proposed Recommended Order has
been considered in the rendition of this Recommended Order.

FI NDI NGS OF FACT

1. The Petitioner, Janmes E. Gonzales, is a male person who
was hired by the Respondent, Pepsi Bottling G oup, on March 13,
1995. He was hired as a route sales trainee in the Central
Florida marketing unit of that enployer. The Pepsi Bottling
G oup (Pepsi) is responsible for the manufacture sale and
delivery of Pepsi products to its vendors. Over the last three
years the Central Florida unit has been the forenost marketing
unit in the United States. The nanagenent of the Centra
Florida Marketing Unit has been rated by its enpl oyees as being
the top managenent teamin the country for Pepsi

2. The Petitioner applied for a Pre-sale Custoner
Representative (CR) position on March 27, 2003. On April 21,
2003, the Petitioner was assigned to a Pre-Sell (CR) position.
As a Pre-Sell CR, the Petitioner was responsible for serving his
own accounts; creating and nmaintaining good will with al

custoners; ordering custoner's products in advance; and



devel oping all assigned accounts relative to sal es vol une,

mar ket share, product distribution, space allocation and
custoner service. He was responsible for solicitation of new
busi ness; selling and executing pronotions; soliciting placenent
of equi pnent; selling sufficient inventory; and utilizing point
of purchase materials to stinmulate sales. He was al so charged
wi th maintaining "shelf facings" cleaning and shel ving and
rotating product and nerchandi si ng product sections and buil di ng
di splays to stinulate sales. Additionally, he was required to
conpl ete and submt all related paperwork regarding sal es and
pronoti onal operations in an accurate and tinely manner.

3. The Petitioner's direct supervisor initially was David
Lopez. He was replaced by Wanzell Underwood in approximately
August 2003.

4. On Decenber 5, 2002, the Petitioner received the
Respondent's enpl oyee handbook. The handbook contains the
Respondent's Equal Enpl oynent Qpportunity Policy and Sexua
Har assnment Policy. The Equal Enploynment Qpportunity Policy
prohi bits discrimnation on the basis of race, color, religion,
gender, age, disability, etc. including sexual orientation. It
encour ages enpl oyees to i medi ately report any conpl ai nt,

w thout fear of retaliation, to the Human Resources Manager or
Human Resources Director. The Respondent's policy has a zero

tol erance for retaliation and forbids any retaliatory action to



be taken agai nst an individual who in good faith reports a
perceived violation of that policy. Enployees who feel they
have been retaliated against are required to report such
retaliation to the Hunman Resources Manager or Director.

5. The sexual harassnent policy of the Respondent
prohibits all fornms of harassnent and clearly sets out conpl aint
procedures for enployees to follow in the event they have
experienced harassnment. They are directed to report any
conplaint imediately to the Human Resour ces Manager or
Di rector.

6. Throughout his enploynent the Respondent received
numer ous custoner conplaints regarding the Petitioner's poor
performance. The Petitioner received five disciplinary actions
agai nst himfromthe period 2003 t hrough 2005. These "wite-
ups" were for failing to service custoners according to the
Respondent's standards and were dated August 2003, April 2004,
Sept enmber 2004, Cctober 2004, and May 2005.

7. On August 1, 2003, the Petitioner received a docunented
verbal warning after the Respondent received a conplaint froma
custoner regarding the anount of out-of-date product in his
store and the poor |evel of service he was receiving fromthe
Petitioner.

8. On April 9, 2004, the Petitioner received a docunented

verbal warning for his failure to prepare his three Crcle K



stores for a "custoner tour," although he had assured his direct
supervi sor, M. Underwood, and the Key Account Mnager, Eric

Mat son, that the store would be ready. The Petitioner's failure
to prepare his Circle Kstores for the custoner's tour
enbarrassed both his supervisor and the Key Account Manager.

9. On June 23, 2004, the assistant manager at ABC Li quor,
a store Gonzal es was responsible for, sent an e-nmail to Eric
Mat son conpl ai ni ng about the |ack of service provided by
Gonzal es and requested a new CRto service his store. The
customer stated that Gonzal es had given nothing but "crappy"
service, bad attitude, and sonetines no service.

10. On Septenber 21, 2004, Eric Matson received an e-mai
regarding the Petitioner's failure to order product for the M.
Dora Sunoco store. The Petitioner's supervisor, Wanzel
Underwood, visited the M. Dora Sunoco store and confirned the
manager's conplaints. The Petitioner received a witten warning
for not properly servicing the M. Dora Sunoco store. 1In the
Petitioner's contenporaneous witten coments in opposition to
the witten warning he failed to note that the manager of the
M. Dora Sunoco was purportedly sexually harassing him

11. On Cctober 11, 2004, the Petitioner received a final
written warni ng and one-day suspension after his direct
supervisor re-visited the same M. Dora Sunoco store that

conpl ai ned previously. The Petitioner was warned that a sim/lar



problemin the future would lead to his termnation. Again, in
the Petitioner's witten conments in opposition to his witten
war ni ng, he nmade no nention that the manager of the M. Dora
Sunoco store was sexual ly harassing him

12. On Cctober 11, 2004, after the Petitioner was
suspended for one day, he requested that the Human Resources
Manager, Christopher Buhl, hold a neeting. During the neeting
he conpl ained for the first time to the Unit Sal es Manager,
Howard Corbett, the Sal es Operations Manager, Tom Hopkins, and
M. Buhl, that three years previously, in 2001, one person had
told the Petitioner that everyone thought he was "gay" (neaning
co-enpl oyees). One person asked himif he was gay, according to
the Petitioner's story, and one person said, "We all know you're

gay," before he becane a Pre-Sell CR The Petitioner, however,
refused to cooperate with M. Buhl in obtaining informtion
regarding his conplaints. At no time during the neeting did the
Petitioner conplain about being sexually harassed by the manager
of the M. Dora Sunoco store.

13. During the COctober 11, 2004, neeting the Petitioner
clai med his supervisor, Wanzell Underwood, threatened him
However, the Petitioner conceded during the neeting that the
al | eged statenent made by M. Underwood was nade to a group of

Custoner Representatives, to the effect that he would "kill you

guys if you do not make the sal es nunbers.”™ M. Underwood



deni ed ever threatening to kill the Petitioner. During the
nmeeting the Petitioner also conplained that his route was too
| arge and he requested that it be reduced.

14. At no tinme during that Cctober 11, 2004, neeting did
the Petitioner conplain that he was sexually harassed by Alice
Marsh, the M. Dora Sunoco manager. Hi s extensive notes and
comrents on his Disciplinary Action Reports did not docunent any
such conpl ai nt.

15. I n Novenber 2004, the Petitioner was asked to go to K-
Mart and place an order, but the Petitioner failed to follow
instructions and visit the store. |Instead, the Petitioner
pl aced the order over the phone. The nmanager of the store
call ed the Respondent three times to conplain about the poor
service provided by M. Gonzal es.

16. Each year the Respondent changes its delivery routes.
During the end of 2004 or the begi nning of 2005, the Respondent
re-routed all of its Pre-sell CR routes. The Respondent reduced
the Petitioner's route as he had requested and in conformty
with its route standards. Despite the Petitioner's allegation
to the contrary, in fact the Petitioner's route was not reduced
by as nmuch as 50 percent.

17. In May 2005, Key Account Manager, Mke Lewis, visited
the Petitioner's K-Mart store to conduct a "Look at the Leader™

audit. The Petitioner had been trained and was responsible for



preparing the K-Mart for the audit. Wwen M. Lewis arrived at
the store, the store did not neet the Respondent's standards.
Addi tional ly, required product was m ssing fromthe displays.

M. Lewis called Howard Corbett to inform him of the problens.
M. Corbett called the Petitioner to ask about the m ssing
product. The Petitioner assured himthat the product was in the
store and on display. The m ssing product was not displayed,
however, and was |ater found in the back roomof the K-Mart
store.

18. On May 18, 2005, the Respondent received another e-
mai | from Charles Pi ppen, District Manager for Sunoco,
conplaining of the Petitioner's poor service at the M. Dora
Sunoco store. He clainmed that the Petitioner did not reply to
phone calls and rarely ordered enough product.

19. On May 19, 2005, the Territory Sal es Manager, John
York, followed up on that conplaint by visiting the M. Dora
Sunoco store and neeting wth the Manager, Alice Marsh.

M. York was substituting for M. Underwood who was out on

nmedi cal | eave. During the neeting, Ms. Marsh conpl ai ned t hat
the Petitioner did not order the quantity of product she
requested, failed to provide adequate signage, and refused to

pl ace product where she requested. Wiile at the M. Dora Sunoco
store, M. York observed the problens about which Ms. Marsh had

conpl ai ned.



20. After neeting Ms. Marsh, M. York spoke with the
Petitioner to informhimof M. Marsh's conplaints. During his
conversation with M. York, the Petitioner admtted to failing
to service the account by not placing the product by the gas
punps as requested, not ordering the anpbunt of product
requested, and not hanging certain signs. Later in this
conversation wwth M. York, the Petitioner informed M. York
that he believed that the Sunoco Manager's reason for
conpl ai ning about his service was that he had refused her sexual
advances. The Petitioner did not tell M. York what the alleged
advances consisted of or when they m ght have occurred. M.
York, however, in fact was never the Petitioner's supervisor.

21. The Petitioner was responsible for two CVS stores in
M. Dora. On Friday, May 20, 2005, the Petitioner made an
unusual request of his tenporary Manager, Dan Manor, for a
Saturday delivery to his CVS stores. The Respondent does not
normal |y schedul e Saturday deliveries for such "small format”
stores |ike CVS

22. \Wien M. Manor approved the Saturday delivery, he
specifically instructed the Petitioner that nmust neet the bulk
delivery driver at the stores to "merchandi se" the product,
because bul k delivery drivers do not nerchandi se the product

delivered and M. Manor did not have a merchandi ser assigned to

10



the M. Dora stores. The Petitioner agreed to neet the bulk
delivery driver at the CVS stores on Saturday.

23. The Petitioner did not advise his supervisor that he
had made arrangenents with the CVS store manager or a
mer chandi ser regarding alternate arrangenents for the Saturday
delivery. The supervisor would have expected the Petitioner to
do so.

24. On Saturday, May 21, 2005, the Petitioner failed to
meet the bulk driver to assist in merchandising the orders at
the two CVS stores as instructed. The custoner refused to take
delivery of the product until a nerchandi ser was present to
nmer chandi se t he product.

25. M. Mnor was unable to reach the Petitioner by
t el ephone because the Petitioner was at Sea Wrld with his
famly. M. Mnor had to send a nerchandi ser from Longwood in
order to nmerchandi se the product that the Petitioner had ordered
for the CVS stores.

26. On May 23, 2005, the Petitioner failed to attend a
weekly mandatory 5:00 a.m neeting. He did not call his
supervi sor advising of his unavailability. The Petitioner did
call M. Mnor at about 6:15 a.m and told himthat he had
overslept. Wen M. Mnor questioned the Petitioner about why
he did not nmeet the bulk driver on Saturday, he said that "he

did not get a chance to make it out on Saturday."
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27. On May 23, 2005, M. Corbett decided to term nate the
Petitioner based on his very poor performance. That decision to
term nate hi mwas approved by the Respondent's Human Resources
Depart ment .

28. On May 26, 2005, the Respondent term nated the
Petitioner for failing to service the CVS stores at a critical
time, for the services issues at the Sunoco and the K-Mart, and
for failing to attend the Monday norni ng neeti ng.

29. At the tinme of his termnation the Petitioner was on a
final warning and had been advised that he could be term nated.
The Petitioner never alleged during his term nation neeting that
he was bei ng sexual |y harassed.

30. Howard Corbett provided the Petitioner with docunents
to file an internal appeal on the day he was term nated. The
Petitioner, however, did not appeal his termnation as permtted
by the Respondent's policy.

31. The Petitioner clains he was the victimof sexua
harassnment by being subjected to (1) honobsexual related comrents
made in 2001, and (2) alleged sexual overtures by the Sunoco
Manager, Alice Marsh, in 2003.

32. According to Ms. Marsh, she was never interested in
the Petitioner sexually. She did not socialize with the
Petitioner, and did not want a relationship with him She did

not touch himand did not state that she wanted the Petiti oner

12



fired. She also testified that she never stated that she wanted
a sexual relationship with the Petitioner
33. The Petitioner's allegations regardi ng sexual
harassnment by Ms. Marsh rel ated the foll ow ng behaviors:
a. She touched his back and arm
b. She was too close to hi mwhen he was
ar ound;
c. She was nice to himuntil infornmed that
he was marri ed;
d. She suggested sexual interest by her
body | anguage and eyes; and
e. She wore provocative cl ot hing.

34. David Lopez supervised the Petitioner for
approxi mately two years in the 2001 to 2003 tinme period. During
this time period the Petitioner never conplained to M. Lopez
t hat he had been sexually harassed. M. Lopez did not wtness
the Petitioner being harassed while working with the Respondent
ei t her.

35. Wanzell Underwood supervised the Petitioner for
approximately two years in the 2003 to 2005 tinme period. During
this tine, the Petitioner never conplained to M. Underwood that
he had been sexually harassed. M. Underwood did not w tness
the Petitioner being harassed while he worked for the
Respondent .

36. The Petitioner never nmade a conpliant regarding the

al | eged sexual harassnment by the Sunoco Manager, Alice Marsh, to

t he Human Resources Departnent, in accordance with the

13



Respondent's policy. He did not explain the nature of any
sexual harassnment, even when he finally clainmed that he was
bei ng harassed.

37. The Respondent woul d have term nated the Petitioner
for his poor performance regardl ess of whether he engaged in the
purported protected activity by conplaining of sexua
har assnent .

38. The Petitioner alleges he was term nated for reasons
ot her than conpl ai ni ng about sexual harassnent, including his
al | eged know edge of theft in Lake County. In any event, on
July 15, 2005, the Petitioner filed the Charge of Discrimnation
with the Conm ssion and the resulting dispute and fornal
proceedi ng ensued.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005).

40. Section 760.10(1)(a), Florida Statutes (2005),
provides that: It is an unlawful enploynent practice for an
enpl oyer to discharge, or to fail or refuse to hire any
i ndi vidual, or otherwise to discrimnate against any individua
with respect to conpensation, terns, conditions, or privileges
of enpl oynent, because of such individuals race, color,

religion, sex, national origin, age, handicap, or marital

14



status. Chapter 760, Florida Statutes, known as the Florida
Cvil Rights Act (FCRA) was patterned after Title VII of the
Civil Rights Act of 1964. 42 U.S.C. 8§ 2000E, et. seq. Florida
court's have held that federal cases interpreting Title VII are
persuasi ve and may be applied when anal yzi ng cl ai ns under the

FCRA. See Harper v. Blockbuster Entertai nnent Corp., 139 F.3d

1385 (11th G r. 1998); Florida State University v. Sondel, 685

So. 2d 923, 925 (Fla. 1st DCA 1996).

The Hostil e Wrk Environnent-Sexual Harassnment C aim

41. I n accordance with the procedural requirenents of
Chapter 760, Florida Statutes, an aggrieved person nust file a
charge with the Comm ssion within 365 days of the all eged
conduct. See 8§ 760.11(1), Fla. Stat. 1In a hostile work
environment claim the entire period of the hostile environnment
may be considered by a court for the purposes of determ ning
liability provided that an act contributing to the hostile work
environnment occurred during the filing period. AMIRAK v.
Morgan, 536 U.S. 101 (2002). However, the acts about which an
enpl oyee conpl ains nust be part of the sane actionable hostile
work environnment claim 1d.

42. The Petitioner filed his charge of discrimnation with
the Comm ssion on July 15, 2005. Accordingly, all incidents
all eged prior to July 15, 2004, are tinme-barred under the FCRA

The Petitioner's hostile work environnment cl ai mconsists of

15



honosexual related comrents purportedly made in 2001 and sexua
overtures allegedly made by the Respondent's custoner, Alice
Marsh, in 2003. The Petitioner does not allege that any acts
contributing to his alleged hostile work environnent claim
occurred on or after July 15, 2004. Therefore, the Petitioner's
entire hostile work environment claimis outside the limtation
period for the FCRA and the claimis therefore tine-barred.

The Prima Faci e Case

43. Even if it were not determ ned that the all egations

were time-barred, the Petitioner did not establish a prima facie

case of hostile work environnent sexual harassnent. To

establish such a prina facie case under Title VII or the FCRA

an enpl oyee nust show the followng: (1) that he or she bel ongs
to a protected group; (2) that the enpl oyee has been subject to
unwel cone sexual harassnent, such as sexual advances, requests
for sexual favors, and other conduct of a sexual nature; (3)

t hat the harassnent nust have been based on the sex of the

enpl oyee; (4) that the harassment was sufficiently severe or
pervasive to alter the terns and conditions of enploynent and
create a discrimnatorily abusive working environnent; (5) a

basis for holding the enployer liable. Mendoza v. Borden, Inc.,

195 F.3d 1238, 1245 (11th G r. 1999).
44. The severity or pervasiveness of the conduct "is the

el ement that tests the nettle of nbst sexual harassnent clains."
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Gupta v. Florida Board of Regents, 212 F.3d 571 (11th Cr.

2000). A party must show that he or she subjectively perceived
the harassnent to be severe or pervasive, and that, objectively,
a reasonabl e person in the enployee's position would consider

the harassnent to be severe or pervasive. Johnson v. Booker T.

Washi ngt on Broadcasting Service, Inc., 234 F.3d 501, 509 (11th

Cr. 2000). In considering the objective prong of this test,
the courts consider four factors: "(1) the frequency of the
conduct; (2) the severity of the conduct; (3) whether the
conduct is physically threatening or humliating, or a nere
of fensi ve utterance; and (4) whether the conduct unreasonably

interferes with the enployee's job performance.” Mendoza v.

Borden, Inc., supra, at page 1246.

45, Title VI1 is not a "general civility code" for the

wor kpl ace. Oncale v. Sundowner O fshore Services, 523 U S. 75,

80, (1998); Faragher v. Gty of Boca Raton, 524 U. S. 775, 778,

(1998). O fhand coments and isol ated incidents, unless
extrenely serious, will not amount to discrimnatory changes in

the ternms and conditions of enploynent. Harris v. Forklift

Systens, Inc., 510 U. S 17, 21, (1993). The "severe or

pervasive" elenent prevents the "ordinary tribulations of the
wor kpl ace, such as the sporadi c use of abusive | anguage, gender -

rel ated jokes, and occasional teasing"” fromfalling under Title

17



VII's protections. Faragher v. Gty of Boca Raton, supra, 775,

788.

The Severe or Pervasive Standard:

46. The incidents described by Petitioner as "harassnent”
are sinply insufficient to support a hostile work environnment
cl ai m because they are not sufficiently severe or pervasive to
alter the terns and conditions of his enploynent. First, the
Petitioner clainms that he was sexual |y harassed because his co-
wor kers al |l egedly questioned his sexuality in 2001. His entire
cl ai m consi sts of one person telling the Petitioner that
"everyone" thought he was gay, one person asking himif he was
gay, and one person saying, "we all know your gay." The
Petitioner did not conplain about these alleged comments until
approximately three years |ater on Cctober 12, 2004, during a
post -di sciplinary neeting. These alleged comments, even if
made, are insufficient to establish a hostile work environnent
but rather nmay be considered of fensive, but not severe or

persuasi ve. See Baskerville v. Culligan Int'l Co., 50 F.3d 428,

431 (7th Gr. 1995) (holding remarks innocuous or nerely mldly
of fensi ve when delivered in a public setting as opposed to the
suggestive isolation of a hotel roon).

47. The Petitioner's hostile work environnment claim also
consi sts of alleged harassment by Alice Marsh, the Sunoco

manager in 2003. The Petitioner clainms Ms. Marsh touched his
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back and arm stood to close to himwhen he was around, was nice
to himuntil he informed her that he was married, and suggested
sexual interest by her body | anguage and eyes and the wearing of
provocative clothing. M. Mrsh and other w tnesses adamantly
deni ed those allegations. The Petitioner did not conplain about
this alleged harassnment until My 19, 2005, during another
disciplinary interview, approximately tw years after the

al | eged harassment purported occurred. The Petitioner admts

t hat when he asked Ms. Marsh to stop touching himin 2003, she
st opped.

48. Even if it is assuned that the allegations are true,
the totality of the circunstances related to these untinely
conpl ai nts of sexual harassnent do not rise to a sufficient
| evel of severity or pervasiveness to constitute a sexually

hostile work environnment. See Faragher, supra at 2284

Baskerville v. Culligan Int'l Co., supra at 430 (finding that a

Petitioner who was hired as a secretary and assigned to work for
a newy hired manager was not subjected to hostile work
envi ronnment when the manager nmade nunerous sexual |y suggestive

coments); Koelsch v. Beltone Elec. Co., 46 F.3d 705, 708 (7th

Cir. 1995) (finding that a supervisor who told the Petitioner he
found her attractive, asked her out on dates, stroked her |eg on
one occasi on and grabbed her buttocks on a separate occasion did

not commt acts that were severe or pervasive enough to survive
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summary judgnment); Weiss v. Coca-Cola Bottling Co. of Chicago,

990 F.2d 333, 337 (7th Gr. 1993) (holding a supervisor who
jokingly called a Petitioner a "dunb blond,"” placed his hand on
her shoul der several tines, placed "I |ove you" signs in her
work area, attenpted to kiss her, and asked her out on dates did

not create a hostile work environnment); Jones v. Cinton, 990 F

Supp. 657, 675 (E.D. Ark. 1998).

49. In light of these rather interesting decisions, it is
obvi ous that the actions about which the Petitioner conplains do
not rise to the legal standard for a hostile work environment of
sexual harassment in that they are not sufficiently pervasive
and severe as to constitute a hostile environnent or to change
the terns and conditions of the Petitioner's enploynment. Even
if they occurred, which is not likely, given the totality of the
per suasi ve, credible evidence, the actions were not sufficiently
severe or pervasive to alter the terns and conditions of
enpl oynent .

The Respondent's Know edge

50. In order to establish a prim facie case of a hostile

wor k environment, the Petitioner nust denonstrate a basis for
hol di ng the enpl oyer liable. Wen, as in this case, the alleged
harassnment is commtted by co-workers or third parties if it
occurred at all, a petitioner nust show that the enployer either

knew of the harassnent, had actual notice, or should have known
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by havi ng constructive notice, and then failed to take i mredi ate

and appropriate corrective action. Witson v. Blue Grcle, Inc.,

324 F.3d 1252, 1259 (11th Cr. 2003). Actual notice is

establi shed by proof that managenent knew of the harassnent.

I d. Wen an enployer has a clear and published policy that
outlines the procedures an enpl oyee nust follow to report
suspected harassnent and the conpl ai ni ng enpl oyee foll ows those
procedures, actual notice is established. 1d. Constructive
notice, on the other hand, is established when the harassnent
was SO severe or pervasive that nanagenent reasonably shoul d
have known of it. 1d.

51. The Respondent has a sexual harassment policy that
strongly prohibits all fornms of harassnment and sets out
conpl ai nt procedures for enployees to followin the event they
feel they have experienced such harassnent. The policy
encour ages enpl oyees to report any conplaint to their Hunman
Resource manager or director. Retaliatory action is forbidden
agai nst an individual who in good faith reports a perceived
violation of the policy. 1In that policy the Respondent assures
that all conplaints will be investigated pronptly and fully.

52. The Petitioner was given a copy of this policy through
t he enpl oyee handbook when he cane to enploynent with the
Respondent. The Respondent al so posts the policy on bulletin

boards t hroughout the conpany. The Petitioner, however, failed
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to follow the reporting procedures outlined in the sexual
harassnment policy and failed to participate in the Respondent's
investigation. Additionally, the Petitioner conplained to
managenent approxi mately three years after the all eged conduct
took place. The failure to conplain in a tinely manner was such
t hat the Respondent did not have actual notice of the conduct
and hence did not know of the alleged sexual harassnent.
Furthernore, the alleged sexual harassnment was not so severe or
pervasi ve, so that the Respondent shoul d have reasonably known
about it by way of constructive notice.

53. The Respondent first becane aware of the Petitioner's
al l egations that co-workers questioned his sexuality on
Cctober 12, 2004. Wen the Respondent attenpted to investigate
the conplaint, the Petitioner did not cooperate. He refused to
di scl ose the specifics of his conplaint, including the names of
co-workers who made the all eged conments. The Respondent
infornmed the Petitioner that if he did not cooperate, his
conplaint could not be investigated properly. The Petitioner's
failure to cooperate neans that he cannot prove that the
Respondent failed to take i nmedi ate and appropriate corrective
action. Indeed, the Respondent exercised reasonable care to
prevent and correct such conduct by inplenenting and
adm nistering a strict sexual harassnent policy and attenpting

to investigate the conplaints even though the conplaints did not
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rise to the |level of sexual harassnment so as to warrant an

investigation. See Keenan v. Allan, 889 F. Supp. 1320, 1376

(E.D. Wash. 1995) (holding that regardless of the truth of the
al l egation an enployer has no duty to respond to themif they do
not rise to the level of sexual harassnent).

54. The Respondent first |earned of the Petitioner's
al l egati on of the 2003 sexual harassnment by Ms. Marsh on May 19,
2005, during a performance discussion. The Petitioner made the
conplaint to M. York, who is not his supervisor, while they
wer e di scussi ng various custoner conplaints regarding the
Petitioner's poor performance. The Petitioner told M. York
that the reason the manager conpl ai ned about his service is
because he had refused her sexual advances. This comment was
the first time the Petitioner had made such an all egation, even
t hough he had been working with the sanme nanager for years and
had been written up previously based on her conpl aints about
poor service. The Petitioner never made a conpl ai nt regardi ng
t hese all egations to the Human Resources Manager or to the Hunman
Resources Director, as the Respondent's policy required.
Mor eover, the Petitioner never then explained what these all eged
sexual advances consisted of, or when they allegedly occurred.
Therefore, the Petitioner failed to follow the policy for
reporting conplaints of sexual harassnent. The Petitioner's

stal e conpl aint regarding all eged sexual harassnent that
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occurred three years earlier did not provide the Respondent with
actual or constructive notice of the hostile work environnent
claim so that the Respondent cannot be |iable as a matter of
law, even if the allegations were not tine-barred and
insufficiently severe or pervasive.

The Retaliation Claim

55. In order to establish a prinma facie case of

retaliation, the Petitioner nust show that "(1) he engaged in a
statutorily protected expression; (2) that he suffered an
adverse enpl oynent action; and (3) there is sone causal

rel ati onship between the two events." Johnson v. Booker T.

Washi ngt on Broadcasting Service, Inc., supra. Conplaining to a

supervi sor about sexual harassnment is a statutorily protected
expr essi on.
56. The Petitioner cannot satisfy the third elenent of his

prim facie case of retaliation. To do so, the Petitioner nust,

at a mnimum establish that the Respondent was aware of his
protected activity and took an adverse enpl oynent action because

of that protected activity. Raney v. Vinson Guard Service, 120

F.3d at 1197, (citing Goldsmth v. Cty of Atnore, 996 F.2d

1155, 1163 (11th Cr. 1993). The Petitioner nust therefore
denonstrate that the Respondent's know edge of his allegations
and his term nation fromthe conpany are not wholly unrel ated,

and that there is some causal connecti on. Si mons v. Canden
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County Board of Education, 757 F.2d 1187, 1189 (11th Cr

(date), cert. denied, 474 U S. 981 (1985). Additionally, since

corporate defendants act only through authorized agents, the
Petitioner nmust show that the corporate agent who took the
adverse action was aware of the Petitioner's protected
expression and acted within the scope of his or her agency
relationshi p when taking the enploynent action in question. See

Goldsmth v. Cty of Atnore, supra

57. Based on the Petitioner's own testinony, the only
evi dence to support his retaliation claimis that his route was
"cut" and that he was term nated. Oher than his own self-
serving and conclusory allegations or opinions, the Petitioner
has not produced any evidence of a causal connection between his
conpl ai nts of sexual harassnent on Cctober 12, 2004, and May 19,
2005, and his subsequent "re-route" and term nation. The
Petitioner's route was reduced as part of Pepsi's annual re-
routing program which applied equally to all Pre-sell CRs. The
Petitioner had requested that his route be reduced. Further,
the Petitioner was term nated because of service deficiencies.

Therefore, the Petitioner can not show the necessary causal

connection to satisfy his prina facie case of retaliation.

Respondent's Articul ated Reason for the Term nati on

58. Even if the Petitioner established a prima facie case

of retaliation, which he did not, the Respondent can still rebut
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the presunption of retaliation by introducing evidence of
legitimte reasons for the adverse enploynent action. Sullivan

v. National R R Passenger Corp., 170 F.3d 1056, 1058-59 (11th

Cr. 1999). |If legitimate reasons are offered by an enpl oyer

the presunption of retaliation disappears. Raney v. Vinson

Guard Service, supra. The enployee nust then show that the

proffered reason for taking the adverse action was actually a

pretext for prohibited retaliatory conduct. QO nstead v. Taco

Bell Corp., 141 F.3d 1457, 1460 (11th Cr. 1998). The

Petitioner is then required to cone forward with sone concrete
evidence to establish that the proffered reason is not the true
reason, but rather a pretext for what anmounted to discrimnatory

conduct, in this instance retaliation. See Davis v. AT&T, 846

F. Supp. 967, 969 (MD. Fla. 1993). The Petitioner nust at

| east establish "sufficient evidence to find that the enployer's

asserted justification is false . Reeves v. Sanderson

Pl unbi ng Products, Inc., 120 S. C. 2097, 2108 (2000). The

ul ti mate burden of persuading the trier of fact that the
enpl oyer intentionally retaliated against the Petitioner (or
that the sexual harassnent itself occurred) remains at all tines

with the claimant. St. Mary's Honor Center v. Hicks, 509 U S.

502 (1993).
59. In this case, the Respondent has articul ated a

legitimte and non-retaliatory business reason for its
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term nation of the Petitioner's enploynment. That is, the
Petitioner was witten up and ultimately termnated for
conti nued sub-standard performance. The Petitioner had a | ong
docunented record of service deficiencies to custoners. In
fact, the Petitioner received witten discipline five different
ti mes over about a two-year period of his enploynent for simlar
conplaints fromcustoners. The Respondent followed its
progressive disciplinary policy in admnistering discipline to
the Petitioner. |Indeed, nost of the Petitioner's discipline was
i nposed before any of his stale conplaints of alleged sexua
harassnment were | odged. Mbdreover, the Petitioner's allegation
of sexual harassnent only arose in response to severe discipline
and possible term nation, which calls his notivation and
veracity in making the conplaints into serious question.
Accordi ngly, the Respondent's decision to termnate himwas the
result of a legitimate, non-discrimnatory business reason,
whol ly unrelated to the conplaints about sexual harassnent. The
same conclusion holds true for the allegedly retaliatory re-
routing deci sion.

60. A plaintiff's "subjective conclusion" that the
defendant's action was di scrimnatory, w thout supporting
evidence, is not sufficient to establish pretext . . . ".

Carter v. City of Mam, 870 F.2d 578, 585 (11th Cir. 1985). A

mere suspicion that the defendant discrim nated agai nst the
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plaintiff, or the Respondent against the Petitioner, is

i nsufficient. Wal ker v. NationsBank of Florida, N A , 53 F.3d

1548, 1558 (11th G r. 1995). A reason cannot be proved to be "a
pretext for discrimnation unless it is shown both that the
reason was false, and that discrimnation was the real reason."

St. Mary's Honor Center v. Hicks, supra. These sane principles

apply to retaliation cases as well. The Petitioner clearly did
not prove that the Respondent's reasons for its decisions were
false or that the Respondent was notivated by ill egal
retaliation.

61. In summary, the Petitioner has not established a prim
facie case with regard to his clai mof sexual harassnment and his
claimof resulting retaliation. The Respondent, on the other
hand, has adduced an adequate body of evidence of legitinate,
non-di scrim natory business reasons for the enploynent action it
took, i.e. termnation. The Petitioner did not then go forward
wi th any persuasive evidence other than his own unsupported,
sel f -serving opinion, which is not accepted, which would show
that the stated legitimate, non-discrimnatory reason offered by
t he enpl oyer Respondent was a pretext for what really anounted
to discrimnation.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,

conclusions of |law, the evidence of record, the candor and
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dermeanor of the witnesses, and the pleadings and argunents of
the parties, it is, therefore,

RECOWENDED: That a final order be entered by the Florida
Conmi ssion on Human Rel ations dismssing the Petition for Relief
inits entirety.

DONE AND ENTERED t his 29th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

ﬁwf%

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of Septenber, 2006.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Janes E. Gonzal es

26437 Troon Avenue
Sorrento, Florida 32757
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Ni col e Al exandra Sbert, Esquire
Jackson Lewis LLP

390 North Orange Avenue

Ol ando, Florida 32802

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.

30



